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More than 70 million people in the Mekong region
depend on forests, but many lack the formal legal
rightsto use, manage and benefit from them (MRLG
& Land Portal,2021). Forest areas represent just under
half of the region’s total land area most of which are
officially under State ownership. Lack of recognised
and secured tenure rights results in communities
losing access to land and forests critical to their
livelihoods through different forms of land grabbing.
When tenure is insecure, local stewardship over

resources breaks down, which further incentivises
deforestation and forest degradation. Tenure
security is thus critical for improving the livelihoods
of the rural poor as well as forest conditions.

ienure m the foréét Iandscapes
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Securing community tenure and access to forest
resources through the recognition and formalisation
of customary rightsis a precondition for sustainable
livelihoods and the management of forests. The
recognition and protection of customary forest
rights greatly contribute to food security, poverty
reduction and economic development. It also
contributes to forest conservation and climate
change mitigation (Diepart et al., 2023; RECOFTC,
2021; Robinson et al., 2014).

This brief focuses on State-led tenure reforms and
initiatives to recognise customary tenure arrange-
mentsand rightsto use and manage forests. It maps
out different options for formalising customary
forest tenure offered by States, including their
relative coverage and the associated rights and
responsibilities devolved to communities.
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Setting the stage

Forest degradation and responses

Forest landscapes managed under customary
tenure arrangements have undergone a
massive transformation. Over the last two
decades, 17 million hectares of forest have
reportedly been lost in the Mekong region
(based on our calculations using the example
set out by Hansen et al., 2013). This is mainly
due to the expansion of commercial agricul-
ture in upland areas, which have historically
been inhabited by ethnic minorities. Even if
increases in forest cover are observed through
plantationsin countries such as Vietnam, the
picture for the region overall reveals a rapid
declinein natural forest. This is placing severe
limitations on communities’ access to natural
forests and undermining their connection to
land, livelihoods and customary practices. In
response, governments in the region have
initiated legal reforms and opened new
possibilities to formally recognise communi-
ties’ customary tenure rights in forestlands.
Several mechanisms and initiatives have
emerged, such as land use planning,
communal land titling, community forestry,
or the zonation of Protected Areas. They all
underscore a growing recognition that secure
tenure and access to resources are essential
for livelihoods and the sustainable manage-
ment of forests.

What is customary tenure?

Broadly defined, customary tenure is a set of locally defined rules, norms, and practices that regulate
the allocation, access, and use of land, forest, and water resources within a territory (usually a village
or village cluster). They are embedded within institutions such as kinship, ethnicity, neighbourhood,
village, etc. (MRLG & Land Portal, 2021).

Customary tenure systems are not static nor unchangeable: rules, norms, and practices are continuously
adapted, reshaped, and renegotiated through processes that are contingent on local conditions and
their interactions with wider dynamics.

Customary tenure is not limited to indigenous peoples or ethnic minorities practising shifting culti-
vation for self-subsistence: it includes a wide array of land use practices and forms of regulation for
managing land and natural resources, often under mixed individual and collective arrangements
(MRLG & Land Portal, 2021).

On paper, the various initiatives, policies and legislation throughout the region have similar overall aims of
forest protection, conservation, and livelihood improvement. Yet initiatives to formalise community rights
such as land and forest use, management planning, and the granting of titles, take many different forms in
respect of their approach, priorities, and the scope of rights granted.
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Many initiatives that purport to attribute a
greater role in the management of forests to
communities,do not resultin either protected
forests or improved livelihoods. Forest conser-
vation and livelihood outcomes are more
likely to succeed when there is a robust and
coherent legal framework that recognises
community rights and right holders, accom-
panied by the dissemination of these laws,
and the provision of legal training on land
rights, safeguards and conflict resolution, to
communities, government officials and inves-
tors (Hackmann, 2022; Lewis et al., 2023).
Success also requires formalisation processes
to be inclusive and flexible (Baird, 2013; Erni &
Deligne, 2022; RECOFTC, 2022),and commu-
nities to feel secure that their rights are
protected (Broegaard et al,, 2017; RECOFTC,
2021). An enabling environment that allows
communities to benefit from their land and
resources is also required (Critten et al,, 2015;
Hak et al., 2018).

Diverse approaches to the recognition of
customary rights respond to different political
opportunities, which can create opportunities
for incremental change. The limitations and
opportunities of different customary tenure
formalisation mechanisms are discussed
below, recognising that processes and
outcomes are always context specific.

Scope of this policy brief

Three key themes and debates are shaping
trends and pathways for customary recogni-
tion of forest tenure, with implications for
achieving tenure security, sustainable forest
management, and improving livelihoods:

» Sectoral versus territorial approaches to
tenure recognition;

+ Private individual versus communal titling;

+ Community-based forest management
and the trade-offs between protection
and livelihoods.

After describing these three key themes, this
brief proposes pathways to take the
recognition of customary tenure forward at
different levels.
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Approach

This brief is based on a meta-analysis of
academic articles, reports, and case studies
found in the Mekong Land Research Forum
repository, hosted by the Regional Center for
Social Science and Sustainable Development
(RCSD) at the University of Chiang Mai in
Thailand: www.mekonglandforum.org.

The search string, which was limited to
English language articles published between
2008 and 2021, returned 91 references. We
complemented thislist with 13 review articles,
focusing on the Mekong or Southeast Asia
regions, retrieved from Google Scholar, as well
as15reports produced by the Mekong Region
Land Governance project (MRLG). Thus, the
final sample used as an information basis for
this brief included 119 documents.

Sectoral versus territorial
approaches to customary
tenure recognition

Land and natural resources managed
customarily by communities are usually very
diverse (agriculture, forest, water, grassland,
etc.) and organised as a patchwork landscape.
Two approaches towards customary tenure
recognition can be envisaged: a sectoral one
that recognises specific and bounded
resource units, or an approach embracing
diversity and recognising the landscape as a
whole.

Sectoral approaches

The tendency in the Mekong region is to
formalise customary rights through a sectoral
or parcel-based approach that singles out
resource units of a diversified customary
landscape and places them under the juris-
diction of specific laws and ministries. This is
typically done through a Community-Based
Forest Management agreement (community
or village forestry) or the issuance of a private
individual or collective title. This approach
reflects the fact that the main tools used to
recognise and formalise customary tenure
areembeddedinspecificlawand policy-making
processes, as well as ministry-driven reforms.

This approach results in a legally firmer but
fragmented approach to recognition that can
exclude key sources of livelihood and increase
the bureaucratic burden. Typically,a Commmunity
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Forestry agreement focuses on forests and
generally prohibits, or limits, agriculture. Even
the Cambodian model of communal land
titling, which is often described as territo-
ry-based recognition, is sectoral in its ap-
proach as it consists of the issuance of par-
cel-based titles for specific land use types and
prohibits various forms of utilisation.

Territorial approaches

Forest-dependent people do not rely exclu-
sively on forest resources. Their livelihoods
dependonarangeoflandtypesthatare used
and managed in an integrated way. Their
ancestral and spiritual connections to land
also span different land use types and topo-
graphical features. Thus, an integrated
area-based jurisdictional approach to the
recognition of customary lands would help to
overcome the limitations of a sectoral
approach. Aterritorial approach involves State
recognition and enforcement of external
boundaries around a territory (e.g. a village).
It can be an interim measure that enables
later provision of legally stronger tenure for-
malisation mechanisms, notably titling, ifand
where appropriate.

Such a territory-based approach is typically a
village land use planning exercise consisting
of a detailed assessment of past and current
land-use systems, understanding customary
rules,and then combining thisinto a planning
exercise for future land use and land tenure
management (FAO & MRLG, 2019; Hackmann,
2022).

The drawback of this approach is that it re-
quires collaboration across jurisdictions and
between several stakeholders and ministries.
Even ifland use plans are signed by territorial
authorities, they are not legally as strong as
community-based forest agreements and
titles in protecting communities against ex-
ternal interests.

Combining approaches

These two approaches are not mutually
exclusive. A territory-based land use plan is
not an alternative to formalisation but could
serve as an interim protection measure until
formal land registration, titling, or Communi-
ty-Based Forest Agreements are obtained.
Likewise, a land use plan can empower com-
munities to articulate and assert their land
rights against competing interests. Land use
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plans can build evidence to help communities
to anticipate any issues that may emerge if
and when the government rolls out land
titling oranotherland and forest formalisation
program.

Combining these approaches also offers
different forms of engagement with the State,
from delegation by ministries to manage
different territories, to creating checks and
balances across ministries. But supporting
such a cross-jurisdictional approach needs to
go hand-in-hand with effective institutions,
and human and financial resources. This could
be shaped via an inter-ministerial committee
with adequate resourcing and establishment
of a dedicated office within each ministry.

In establishing checks and balances, it is
important to mainstream cross-cutting
issues, such as gender inequality, as women
often lack decision-making power in forest
management and suffer disproportionately
from the loss of forests (Beban & Bourke
Martignoni, 2021; RECOFTC, 2022).

Private versus communal land
titling

Land titles are perceived across the region as
the ultimate form of tenure security. But
titling programs often lead to polarised posi-
tions on the benefits and risks of individual
and communal titling to recognise customary
tenure and benefit the poor.

Private titling: the Holy Grail?

The review of these mechanisms highlights a
clear preference on the part of governments
toward private individual land tenure (title or
land use certificates) over communal tenure
across the region. Private individual titles
facilitate land markets and land collateralisation
to obtain loans, which are considered modern
recipes for development in the land sector. In
turn, commmunal titling is seen as a form of
isolating communities from market
opportunities, with restrictions on sale and
transfer which may constrain farmers’ options.

In the legal framework, communal titling is
either limited to non-agricultural land cate-
gories, thus excluding land under shifting
cultivation (asin Laos), or involves cumbersome
processes whereby communities are required
to prove indigenous status and to register as
legal entities (as in Cambodia). Farmers who
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practice shifting cultivation are more affected
by these legal limitations as shifting cultivation
is associated with communal management
(Dressler et al.,, 2017).

Titling efforts in Cambodia are a good
illustration of the bias toward private land
tenure. Land adjudication has occurred mainly
in lowland areas, where most land eligible for
titling is located (87% of titles issued, see Figure
below). In the uplands, smallholders have an
intense need for land security as they face
competing claims from large-scale land-based
projects. However, in these areas, land has
mainly been ineligible for private titling, since
the government’'s main approach to
addressing tenure insecurity and the land
dispossession of Indigenous Peoples in the
uplands was to offer communal titles.

In light of competing land claims and
associated conflicts related to land concessions
and the migration of Khmer people to the
uplands, the government opted in 2012-2013
for a one-off campaign that issued individual
titles in the uplands (around 13% of titles issued
in the country). In contrast, only 0.02% (856
titles) have been issued to 33 communities in
the uplands.

Communal titling as protective measure

Practitioners and researchers tend to converge
around communal land titling as a better
solution to recognise people’s land and forest
customary rights, and to provide protections
for traditional land practices such as shifting
cultivation. This is because collective
ownership has the potential to mitigate the
risks of territorial fragmentation and land
accumulation induced by private titling. It also
acts to curtail internal land sales, and to
support forest conservation. However, legal
options for collective ownership remain
limited in the region and experiences with
communal land titling in Cambodia and Laos
leave much to be desired (Baird, 2013; Hak et
al,, 2018).

At the same time, land scarcity associated with
land concessions, internal migration, and the
expansion of Protected Areas are altering
customary tenure institutions that previously
maintained community subsistence protection
in favour of informal private property.

Many indigenous families in Cambodia, for
example, are choosing not to apply for, or to
withdraw from, their collective titles in favour

State of Land in the Mekong Region | Policy Brief3 7



of obtaining individual titles. Therefore, while
some see communal titles as providing
protections and recognition of indigenous
land practices — such as shifting cultivation
— others see it as a barrier to accessing bank
loans, and as a hindrance to the adoption of
modern forms of production (Baird, 2023).

Seeking complementarity between private
and communal titling

In practice, however, there is no dichotomy
between private individual and communal
tenure. Customary tenure systems are often
a combination of communal land and plots
owned by individual families. Yet resource
commodification and large-scale investments
create more tenure insecurity, which results
in a growing demand for individual private
tenure. In this context, communal tenure is
increasingly seen as collective protection for
land and resources held privately.

Recognising and securing customary tenure
is not just about delineating a piece of land
and issuing a title for it. It is mainly about
shaping durable social relations between all
actors involved in using and managing these
resources. What is needed are measures to
facilitate the emergence of institutions that
recognise the rights of individual users,
acknowledge the agency of communities to
manage these rights inclusively, and
empower them to generate sustainable
livelihoods. In that pursuit, private and
communal tenure are not antagonists and
can be combined.

Community-based forest man-
agement: a data view

The data jungle

Access to, and analysis of, data relevant to forest
management — and community-managed
forests in particular — is a core challenge, even
for organisations committed to social forestry.
Datasets are not easily accessible in the public
domain. They are also usually inconsistent
across different forest types (production,
protection, conservation, etc.) and are often not
spatially explicit. These limitations tend to
undervalue the importance of Community-
Based Forest Management and cast a shadow
over the recognition of communities as key
actors in forest management.
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Forest loss versus forest protection

A tension that lies at the core of forest
management across the region is the
co-existence between unprecedented
deforestation, and the consolidation of
Protected Area management. Despite
variations between countries, the loss of
forests has been rampant between 2000 and
2019 (Map below). At the same time,
governments have maintained, or enlarged,
the area delineated for nature conservation
(Protected Areas or natural heritage), which
can represent a significant part of national
territories as shown in the Map below. Both
processes place limitations on access to the
forest for forest-dependent peoples.

Community-Based Forest Management

Concerns over the continued loss of forests
and biodiversity,and community demands for
greater access and control over resources, has
prompted governments in the region to
initiate legal reforms and open up new
possibilities to recognise customary tenure in
State forestlands. These include various types
of Community-Based Forest Management
schemes - also known as Community Forestry,
Community Protected Areas, or Village
Forestry — that are usually formalised via a
co-management agreement with the State.
They also include forestland allocated to
individuals or households. In each country in
the Mekong region, forest co-management is
referred to as:

+ Cambodia: Community Forestry in
production forest, and Community
Protected Area in Protected Areas

- Laos: Village Forestry in production forest
and Control Use Zone Permit in conservation
forest

* Myanmar: Community Forestry
» Thailand: Commmunity Forestry

* Vietnam: Individual and community Forest
Land Use Certificate through forest [re]
allocation.
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Community-based forest
management: addressing
trade-offs between protection
and livelihoods

There is a tension in Community-Based Forest
Management between what is asked of
communities as ‘partners’ of the State to
protect the forest, and the livelihood benefits
and tenure security they gain from these efforts.

A tainted picture of outcomes

The literature indicates that Community-
Based Forest Management (CBFM) across the
region often contributes to improving forest
conditions, mainly because communities help
to restore degraded forests allocated to them
by the State (Gilmour, 2016). Despite this, our
figures show that, with the notable exception
of Vietnam, CBFM schemes represent only a
small share of the total forest area in each
country (see Map).

Another common finding is that the
devolution of rights from the State to
communities and the strength of tenure rights
are often insufficient to deliver significant
impacts on livelihoods. The rules and
conditions that accompany rights usually
confine communities to forest protection
activities and traditional and non-profitable
use of forest products (Diepart et al., 2023).

Gaining customary tenure recognition often
requires communities to be formed as legal
entities making them recognisable to the
State, as well as forming operational rules for
internal management of commons to ensure
fairness and sustainability. But these processes
are cumbersome not just for acquiring State
recognition (only a very few Community
Forests have submitted management plans
to the State for approval), but also on the
internal operations side (internal rules within
CBFM are often not obeyed). The literature
further suggests that the potential of
Community Forestry to overcome gender
inequality often remains unfulfilled as women
have minimal participation and have little or
no leadership positions in the forestry sector.
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Bringing in trade

Commercial community-based forest enterprise
models are now being promoted to improve
livelihoods and incentivise conservation. They
encourage Vvillage-based enterprises and
engagement in local and global markets through
sales of timber for furniture, non-timber forest
products, ecotourism, payment for ecosystem
services, etc. However, these new developments raise
questions regarding benefit-sharing.

When profit generation is involved, the literature
consistently identifies the issue of elite capture by
village headmen or representatives of groups who
seize collective benefits as their private interest.
Corruption and poor administration are often linked
to the failure of many CBFM schemes to meet
poverty reduction targets, an issue well-documented
across the region (Sikor et al., 2013).

The global carbon economy mobilised for reducing
emissions from deforestation and forest degradation
(REDD+) illustrates these tensions. It engages
primarily with deforestation driven by smallholder
farmers, while forest loss due to infrastructure
projects and large-scale concessions are usually
excluded. This puts a considerable burden on forest-
dependent farmers, whereas their actions are often
framed by much larger-scale dynamics of
commodification and deforestation (Dwyer & Ingalls,
2015). Considering the scale of funding made
available to local commmunities (compared with the
financial benefits flowing to State and other actors),
REDD*+ is neither a poverty alleviation mechanism
nor even a credible means to incentivise the
avoidance of deforestation and forest degradation.

Moving forward?

Even though CBFM has gained prominence in
national development agendas and the forest
policies of the Mekong region countries, more is
needed to deliver on its objectives. There have been
some encouraging steps, but the recognition and
protection of customary forest tenure needs to be
strengthened in both law and practice.

Two interlinked issues are at stake. First, there is a
need to ease the regulatory framework and allow
communities to gain more substantial benefits from
forests. This requires moving beyond the tendencies
to confine forest villagers to unprofitable pursuits, or
to pair-up village enterprises in exploitative relations
with corporations. Second, there is a need to
understand better who ‘the community’ is and
embrace the diverse needs and livelihoods of forest-
dependent people such as women, the poor, and
ethnic minority groups. This necessitates long-term
engagement from State authorities and civil society,
and prioritising those with less power.

Pathways to enable the recogni-
tion of customary tenure in forest
landscapes

Despite significant improvements, current initiatives
to recognise and formalise customary tenure in
forest landscapes lack effectiveness: deforestation
continues unabated, the spatial scope of recognised
tenure is limited, and livelihood outcomes remain
inconclusive. Weak recognition of customary tenure
works against the interests of States to achieve their
goals of sustainable forest management and
inclusive economic growth.

To overcome current limitations, an enabling
environment is needed that supports smallholders’
land- and forest-based livelihoods, and that allows
for the emergence of resource governance systems
that give communities more control over resources.

1. A creative institutional framework

Stronger statutory frameworks that recognise a
wide array of rights to land and forest resources are
needed so that commmunities can generate benefits
that go beyond traditional non-commercial use.

An incremental and hybrid approach to recognition
that combines different legal and institutional
mechanisms may open viable pathways. For
example, area-based approaches, such as land use
planning, could provide complementary protection
to formalisation via specific Community Forestry
schemes or titling efforts enacted through more
sector-specific legal instruments. These approaches
should not be seen as competing, but rather
complementing each other, particularly when it
comes to providing interim protection for areas
most at risk.

Institutional creativity requires coordination and
collaboration between different sectors to address
conflicting mandates and legal loopholes. This
requires an inter-ministerial taskforce with adequate
human and final resources dedicated to it.

2. Decentralised and inclusive decision-making

There is no easy technical fix to the recognition of
customary tenure. Recognition needs to be responsive
to different contexts and to remain flexible, which
means taking a variety of decentralised approaches.
Overall, approaches should give communities more
decision-making power and control over shaping their
tenure arrangements, and that strengthen their rights
to use and manage their lands and resources. These
rights need to be backed by law as well as account-
ability mechanisms to ensure legal rights are upheld.
This includes developing accessible and inclusive
mechanisms to address grievances and resolve conflicts.
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Decentralisation entails a two-tiered process.
Communities must lead the process to continuously
shape and protect their customary tenure
institutions. But local institutions must also be
transparent and downwardly accountable to avoid
elite capture and social exclusion.

3. Inclusive monitoring of impacts

Processes for the formalisation of community
rights create institutions that combine customary
norms and statutory rules. These hybrid institutions
must be monitored for impacts in communities’
own terms, according to their own perceptions of
performance, justice, and sustainability. This does
not preclude a supervisory role for outside
institutions to ensure that local institutions for the
governance of shared resources remain
accountable (e.g. they address equity concerns).

Community-based monitoring and learning is part
of a wider reflexive process that leaves room for
adjustments to be made in the face of changing
circumstances at multiple levels: land use and
livelihood changes, intra-community social
differentiation, interactions with the State, and
environmental transformations.

4. The building of mutual accountability through
alliances

Given the collaborative processes mobilised for the
recognition and protection of customary tenure, it
is important to create spaces for dialogue that are
not bound by policy-making agendas or project
time frames and logic. Networks should include a
wide array of State and non-State actors, from
indigenous organisations to global networks,
advocating the greater responsibility of private
investors in land. These networks converge on
various issues of mutual interest. Working in the
spirit of an alliance helps to identify areas of
compromise, and creates more effective
accountability and support mechanisms than what
is offered in a more classical State-community
setting. Including a wide network of actors also
fosters learning and exchange, which is critical to
navigate complex issues of commmunity tenure.
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